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INTRODUCTION

Pursuant to 8102.46(h) of the Rules and Regulatiohghe Board, the following is
Respondents’ Reply Brief to the Counsel for the &@ahCounsel’s (GC) Answering Brief to
Respondent’s Exception to the Administrative Lawghis Decision (GC’s Answering Brief).

ARGUMENT
A. REPLY TO SECTION Il OF THE GC'S ANSWERING BRIEF, P. 3-9.
In addressing Respondents’ exception to the ALilsliig that the MTS' work was

subcontracted to Frank’s Chassis, the GC asstrés “Respondent itself failed to cite any
significant evidence that contradicts the ALJ'sdiimg.” GC's Answering Brief, p..3The GC
further contends that “[a]lthough Respondent argfu® MTS’ refurbishing of chassis for
Intership was not an essential part of Intershiqisiness, it failed to provide any evidence to
support the contention and refute the ALJ’s findigC’s Answering Brief, p. 4.

The GC ignores Respondents’ arguments in theirf BriSupport of Exceptions. At page 17

of their Brief, Respondents explainedth specific_citationsto Mr. Jose Garcia’s testimony — a

witness the ALJ found credible — what maintenanoekvintership does as part of its stevedoring

business. Respondents pointed to the uncontestddnee that shows that what Intership has

historically done at its facilities and with its ovemployees as part of its stevedoring services is
to provide “rodability” repairs for its chassis;tmefurbishing workld. The GC’s arguments fail

to address this evidence in the record.

1 On this subject, the GC also states that Respondents are excepting from these findings “because the ALJ did not
make any reference to the transcript or other evidence in the record when making this finding.” GC’s Answering
Brief, p. 3. This is a typical example of the GC mischaracterizing Respondents’ arguments. Respondents do not
except from these finding because the ALJ did not make reference to the transcript or other evidence. That the ALJ
failed to make reference to any part of the record that purportedly supports his findings is a fact. Respondents
except from those findings because “there is no evidence in the record of this case, substantial or otherwise, to
support” them. Respondents’ Brief in Support of Exceptions, p. 12.

2 The same holds true with the GC’s assertion that “Respondent also failed to cite any evidence in the record that
contradicts the ALJ’s finding that Respondent redistributed the work of repairing and maintaining chassis from MTS
to Frank’s Chassis its subcontractor after it closed MTS.” GC’s Answering Brief, p. 4. Pages 12-16 of Respondents’
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Referring to the refurbishing work of chassis thltS used to perform, the GC asserts in its
Answering Brief that “[hJowever, the record showsatt Intership maintenance employees
performed these repairs before Respondents créfi&land shifted that bargaining unit work
to MTS, in violation of the collective-bargainingraement between Intership and the Union.”
GC’s Answering Brief, p..5The GC cites J.Ex.3b in support of said contentidNowhere in
J.Ex.3b the Arbitrator determined that Intershigraployees ever performed refurbishing work
on chassis or that that work belong to the barggininit. In fact, not only did the ALJ correctly
determined that Intership could not do this workéese of E.P.A. regulations, but also the
Charging Party recognized by its actions that kefining work of chassis is not part of
Intership’s bargaining unit. That is so becauseGharging Party sought an election and to be
certified as the representative of the MTS’ empésyas a distinct and separate bargaining unit.
That would have been, of course, legally unnecgstar fact refurbishing work was part of the
Intership’s bargaining unit.

Next, the GC argues that “Respondents increduloaslyerts that, after its precipitous
decision to close MTS two days after the MTS em@ésyvoted in favor of union representation,
it suddenly had little or no need to perform thasdis repair work that MTS had performed for
it.” GC’s Answering Brief, p..5BRespondents have never argued that it closed ME&use “it
suddenly had little or no need to perform the cisasspair work that MTS had performed.”
Respondents have always argued that MTS was chesslise it needed Intership’s financial aid
to operate and given its own significant finanaiétress Intership could not provide that

financial aid anymore.

Brief in Support of Exceptions are devoted to this subject with pointed reference to the evidence in record.
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If the above cited GC’s statement is addressetfigartinimum amount of its own “mission
essential” bump carts that Intership is now refshilyig, then the GC simply ignores the
uncontested record for the evidence regarding riifgact on operations of Intership’s loss of
work abounds. The record is full of uncontestedlence that the slowdown of work in 2012
resulted in a substantial reduction of worked haud cargo moves. R.Ex. 47. Then came the

departure irDctober2012 of Mediterranean Shipping Company (MSC) a clidwit represented

approximately twenty percent (20%) of IntershipisimessT.1327:1-18 R.Ex. 44 and 45. Then
came the departure in April 2013 of yet anothegrdli Tropical Shipping. R.Ex. 62. Mr. Garcia
testified that precisely because Intership’s desngavolume of business, he was stacking
chassi$to use or repair them “as need be fit893:6-21 Accordingly, the record is sufficiently
supported by the credible evidence — which neitier GC nor the Charging Pdftgven
attempted to challenge — that clearly explains begfinning in 2012 Intership had substantially
less need to refurbish chassis.

Next, the GC makes the argument that Respondeletgedly failed to answer properly an
administrative subpoena and a trial subpoena ragarslibcontracting information, and that
accordingly it should not benefit from the allededncealment."GC’s Answering Brief, p. 6:7
This was an issue that the GC brought up with thé &t the end of the hearing and in its Post

Hearing Memorandum, and asked for the adverseenfer Respondents replied that those

3 In fact, during the administrative investigation of these charges, the Board Agent in charge of the investigation
visited Intership’s facilities and personally saw the stockpiles of chassis. In addition, photographs were provided
showing the same. There is, therefore, no doubt about the fact that Intership was stockpiling chassis.

4 Tt is axiomatic to mention that the Charging Party — as the representative of Intership’s bargaining unit and as the
entity that receives reports of worked hours for purposes of Union dues and Welfare contributions — was in clear
position to challenge this evidence if it was not true. Its failure to even attempt to do so is the best confirmation of
its undeniable truth.
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subpoenas were time-sensitive and were responddéidatnmattey; that there was absolutely
nothing in Mr. Garcia’s testimony that would estsblthat the answer provided to the subpoena
was wrong or incomplete at the time it was givemy ¢hat if the GC wanted Respondents to
supplement any of their previous answers it shdwdd so requested at the beginning of the
hearing. Respondents’ Reply to GC’s Post Hearing Brief, pTiHe ALJ did not make the
requested adverse finding in his Decision. The G@yever, failed to except from the ALJ’s

refusal to do so.The GC is, thus, clearly impeded to urge this issuswv at the Answering

Brief stage See 8102.46(b)(2) (“Any exception to a rulingnding, conclusion, or
recommendation which is not specifically urged tlre exceptions] shall be deemed to have
been waived.”

Significantly, in its Answering Brief the GC does not try to liage any of the seventeen
(17) facts listed in Respondents’ Brief in SuppafrExceptions that clearly establish that MTS
was a distinct and separate identifiable operafR@spondents’ Brief in Support of Exceptions, p.
14-17.These facts, now unquestionably unchallenged, sodes the fact that after the closing
of MTS, there is one less provider of refurbishsegvices for chassis and containers in Puerto

Rico/This, together with the fact that there is absdyute evidence that Intership is involved in

5 In fact, as noted in the Record, the GC asked for and Respondents produced approximately 30 Banker’s Boxers of
Documents. T.186:13-187:10.

6 In any case, there was absolutely no concealment of any evidence or fact, and therefore no reason to make an
adverse inference. Not only there is nothing in Mr. Garcia’s testimony to establish that the answer to the subpoena
was untrue at the time it was given, but also the GC has Mr. Garcia’s Board Statement that confirms the answer, and
in any case when asked the question about the current situation during the hearing he gave a straight-forward honest
answer.

7 The GC again argues that TTS performed similar services than MTS. This theory was completely discredited
during the hearingl.1452:6-1454:5; 1526:4-1528:24Also, the GC in trying to explain why the Compladloes not
allege a transfer of work violation, seems to belyimg that was so because it did not know untd Hearing of
such alleged transfer. The GC's excuse is unanpdis clearly established by the fact that it ttegresent direct
evidence of such contention and in response to dtekgnts’ several objections never claimed thatst jearned of
it. T. 1066:8-1069:10
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any way in the business of refurbishing chassidHiod parties, are clear impairments to finding
a violation of the Act.

B. REPLY TO SECTION Ill OF THE GC'S ANSWERING BRIEF, P. 9-11.
In this section, and in response to Respondentsgsponding exception, the GC basically

argues that “Respondent erroneously focuses itysasan the closure of MTS’ small business
venture of repairing chassis for third parties. . GC's Answering Brief, p. 9he GC cites no
cases, and Respondents are aware of none, thahg@aniimit a Company’s right to stepped out
of a business only to situations involving “big” ‘darge” business ventures. Respondents are
also unaware of any guidance from the Board ashiat wonstitute a “small business venture” or
a “big business venture.” The unchallenged evidendhis case clearly establishes that MTS
was a distinct and separate identifiable operatiwat cost more than one million dollars
($1,000,000.00) a year to operate and employed siveren employees, including a salesperson

whose only and full-time duty was to obtain thirarty businessThat is not a “small business

venture” by any standard applicable to the Puertdc®s economy The GC’s argument,

therefore, does not refute and or contest Respdsideeption on this issue.

C. REPLY TO SECTION IV OF THE GC’'S ANSWERING BRIEF, P. 11-13.
In this section, the GC basically argues that Redpnts were under an obligation to notify

the Union of the MTS closing. That is not the esgenf the waiver argument. The waiver
argument addresses the unquestionable fact thaUtinen waited eleven (11) days after it
unquestionably learned of the closing of MTS touesy bargaining. There is no explanation by
the GC as to why waiting this amount of time wassmnable under these circumstances.

In any case and most significant, even when iatestits argument that the Employer should

have bargained the decision to close, in neitherrtar in the previous section of its Answering
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Brief does the GC present any type of theory alsow the particular situation faced by MTS

was amenable to resolution through bargaining WieéhUnion. As shown by the evidence, MTS
was not generating enough income to cover its therent expenses. MTS was at the time
operating at very low non-union cost. The arguntbat this situation was not amenable to
resolution through bargaining, therefore, goes hdythe bare assertion that the Employer’s
thought that the Union would not give it needed aamsions. In this case, there was no
concession to give or to ask for: there was nothimegUnion could have rolled back or adjust
down to address the problem since even leavingy#hueg as it was would not have been

enough. As more fully explained in Respondents’eBiin Support of Exceptions, there is

decisional bargaining obligation in this case.

D. REPLY TO SECTION V OF THE GC’S ANSWERING BRIEF, P. 13-24.

In this section, the GC basically restates the rmenis that Respondents accepted the losses
of these subsidiaries for years without closingrthand that there were other subsidiaries that
were also losing money that were not closed. Thea@#&in both mischaracterizes Respondents’
defenseand ignores the record.

Respondents’ defense has never been that MTS vesedclsimply because it was an
unprofitable operation. Respondents have alwaysearghat MTS was closed because it needed
Intership’s financial aid to operate and Intershifaced with its own significant financial duress
— could not provide that financial assistance amgmdhat the “Intership Bank” ran out of
money — had not happened before. The triggeringutevi®r Intership’s financial duress, the
causes and the effects are unchallenged by theA@G€hrdingly, what happened during the
previous eleven or twenty years — at the time timtefship Bank” had money to continue

financing those operations — does nothing to diitRespondents’ arguments in this case.
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The GC also ignores the record because of therelifees between MTS and the other
subsidiaries abound. The record showsthat MTS was the subsidiary that owed the most
money in total to IntershipT. 1460:18-1461:2(&nd cf.T.1457:22-25 2: that at the time the
decision to close was taken, MTS had a “compld& {three appraisals, one opinion from a
CPA regarding tax consequence, no expectationwflnesiness)T.1374:10-193: that Oceanic
is a maritime agency and, as testified, the shippimes ask their agencies what stevedoring
company they prefer so that “if we have controthe agency, we also assure their stevedoring
business”T.1467:14-18 4: Oceanic did not have a bleak business future @geprby the fact
that is now “making money and has totally paiddebt”: T.1467:19-20 and thats: Sea Air
provided warehousing of cargo and special tax meat to Intership’s existing stevedoring
clients so that Intership believed that it couldedoeven more business if they closed that
operationT.1467:8-11

Intership bought all the assets of TTS’ predecess@009, and appointed a General manager
in 2011 with the assignment of trying to get them@any to at least a breakeven point.
T.1172:24-1173:23There is absolutely no evidence in the recordhiow that TTS by October
2012 had gone through the whole review process M@&&t through, since “you normally give
five years to a business for that business to noovand progressT.1467:25-1468:2However,
confronted with Intership’s loss of business in 20LTS’ own loss of clients, and the departure
of yet another Intership’s client — Tropical Linesn April 2013, R.Ex. 62, Respondents could
not wait anymore and closed TTSApril 2013 six months after MTS. Obviously, there were

stark differences between MTS and the other sudosadi.

8 By simply focusing in the increase from one year to another of the account payable to Intership of MTS and TTS-
GC’s Answering Brief, p. 17- the GC pretends to ignore this fact.
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Remarkably, the GC asserts in its Answering Bihet tit is also significant that Respondent
provided no explanation as to why it waited morantla year after receiving that [CPA's] report
(but just two days after the NTS voted for the Unito take any action in regard to MTSTC's

Answering Brief, p. 18ut the record shows that Respondents did takeactMrs. Caraballo

explained that she took all the information she ima#011 — including the CPA's report - to the
President to urge him to close MTS, but he askedaio opportunity to see how some
conversations he was having regarding a busingssrigmity for MTS wentT.1365:25-1366:6
The President, Mr. Segarra, confirmed this in B&iinony.T.1538:3-1539:8 Moreover, R.Ex.
53 not only documents the fact that there had segaral meetings regarding the future of MTS
— as the GC suggests — but in Paragraph 5(b) §fs@)establishes the fact that Segarra informed
the Board in November 2011 of this business oppdstuegarding MTS. The pursuit of this
business opportunity lasted until 20121546:4-15 There is, therefore, nothing in Respondents’
case that remains unexplairfed.

The GC mentions several times in its Answering Bitiat MTS closed two days after the
election. In this case, however, neither the evdms caused Intership’s financial distress, nor

thetiming of the most significant one that forced Intership taking action — MSC'’s last vessel

coming to Intership o®ctober 10, 201Zjust seven days before the elections) — are emgdd.

These are undisputed facts at this stagdye this context, the timing of the closing twoydafter

the election does nothing to discredit or detreminf Respondents’ defense. As testified by Mrs.

Caraballo, when MSC'’s vessel made its last pottaraOctober 10, 2012, it became a matter of

9 The GC also asserts at page 17, footnote 13 that after closing, MTS had higher losses than when it was operating
and that Respondents provided no explanation for this. The GC again ignores the record. This aspect of the
financial statements was fully explained by Ms. Caraballo. T.1474:1-12. Moreover, Ms. Caraballo also fully
explained the financial benefit for Intership to close MTS, which the ALJ found intuitive. T.1524:15-1526:2.

Page 8



protecting Intership’s approximately 500 joBsPreparing the documentation required to close
the Company together with the required employeevmay liquidation of benefits takes time.
Moreover, in terms of avoiding a potential challenm the closing, it would have made no
difference if MTS closed days before or after theeon.

In the remaining part of this section, the GC doesaddress any of the specific arguments
raised by the Respondents in their brief in suppbexceptions but simply rehash the previous
arguments from its own Brief in Support of ExcepioRespondents have fully addressed those
contentions in their Answering Brief, Arguments AdaB, p. 6-16. There is no need to repeat
them here. Suffice is to say, that the GC’s attemptpresent TTS as simply engaged in the
repairs of Kalmars are unavailing. As fully expkdhin Respondents’ Brief in Support of
Exceptions, p. 45-46, with pointed reference tadlen (13) facts in the record that the GC does
not even attempt to challenge in its Answering Bfl@'S was much more than made out by the
GC. Similarly, the GC’s assertion that “the losstlois client [referring to the USPS] is not
sufficient to justify the closing of the TTS opeoet, since it is reasonable to expect a business to
gain and lose client” is disingenuous at bAgiin, Respondents do not contend that they closed
TTS because it lost a client. TTS was closed becauseeded Intership’s financial aid to operate
and Intership — faced with its own significant direancial circumstances — could not provide
that financial assistance anymore.

Even at this stage, after its Answering Brief, @€ still has not answered the most relevant

and basic question: how Intership could have coetinto provide financial aid to these

10 T.1380:20-1381:3. It was clear from Mrs. Caraballo’s testimony that when she referred to 500 employees she
was referring to the jobs at Intership. T.1472:2-4.
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subsidiaries while sustaining the losses it wastaduring the relevant times if “it wouldn't
have had money, not even to cover its own expensds386:13-18

E. REPLY TO SECTION VI OF THE GC’S ANSWERING BRIEF, P. 24-26.

In this section, the GC simply relies in a geneeai description of the alleged acts of
physical violence. These events were aptly destribehe record, and the reasons why they do
not amount to an unfair labor practices fully expéal in Respondents’ Brief in Support of
Exceptions, p. 48-49.

CONCLUSION
FOR THE FOREGOING REASONS, the ALJ's findings excepted to should be

reversed and the Board should issue an order findia violation on the corresponding
allegations.
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